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One of the characteristics is a legal entity having its own separate wealth from the wealth of the 
people who run the activities of the legal entity and the wealth of its members, so that the wealth 
of a legal entity may be the object of a claim or in other words have a legal entity "separate 
wealth".  
Associated with the legal entity that the legal order in force in Indonesia is divided into two 
types, namely; 1). Public entity (personae morale), which was established with the construction 
of public law, which has the authority to issue public policy, both binding and non-binding 
general public, such as the State. 2). Private legal entity (personae Juridique), which was 
founded on the statement of the will of the individual, does not have the authority to issue a 
binding public policy public, such as a Limited Liability Company.  
Similarly, in science there are two laws also known environmental attorney: 1). power of public 
law governing the relationship between the rulers and the public/individuals are bound by rules 
made by the authorities and 2). Environmental authority of civil law, which governs the 
relationship between the individual/individuals by individuals/other individuals. State is a legal 
entity sui generis, which means the state as a public entity can simultaneously not only the 
public but the legal status as well as to act as a private legal entity. 
SOE Limited is a corporation, a business entity that is a legal entity, limited liability and aims to 
make a profit. In running the business, state-owned PT. Limited subject to the Limited Liability 
Company Act (the Act PT). Assertions about the submission of SOE Limited to the Limited 
Liability Company Act contained in Regulation No. 12 of 1998 on Limited Liability Company and 
Law No. 19Tahun 2003 on State-Owned Enterprises. Article 3 of Regulation No. 12, 1998 states 
that the principles applicable Limited Liability Company Limited as set out in Law No. 1 of 1995 
on Limited Liability Company. While in the Article 11 of Law No. 19 of 2003 states that the 
provisions of all applicable Limited and principles that apply to the Limited Liability Company as 
set forth in Law No. 1 of 1995 on Limited Liability Company. Maintenance of state-owned PT. 
Limited run by 3 (organ), namely the General Meeting of Shareholders (AGM), the Board of 
Directors, and Commissioners. 
In terms of running the business activities then the organ must be held accountable in 
accordance with the provisions of the Company Law. When the Board of Directors makes a 
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decision that raises the refractive loss of the Company, under the provisions of the Company 
Law shareholders have the right to sue the Board of Directors and the Commissioner especially 
if the decision is outside the authority given to him. If there is an unlawful act therein, 
shareholders may report to the Investigators of the alleged criminal offense committed and the 
Board of Directors or Commissioners. 
Corruption under Article 2 paragraph (1) and in Article 3 of Law No. 31 of 1999 on the 
eradication of Corruption. That any person who unlawfully enrich themselves or another person 
or a corporation that could harm the state finances or the economy, and so on (Verse 1). In 
Section 3, that every person who with the intention of enriching himself or another person or a 
corporation, abuse of power, opportunity or means available to him because of the position or 
positions that could harm the country's financial / economic state, and so on. 
SOE Limited is a corporation, a business entity that is a legal entity, limited liability and aims to 
make a profit. In running the business, state-owned PT. Limited subject to the Limited Liability 
Company Act (the Act PT). Assertions about the submission of SOE Limited to the Limited 
Liability Company Act contained in Regulation No. 12 of 1998 on Limited Liability Company and 
Law No. 19Tahun 2003 on State-Owned Enterprises. Article 3 of Regulation No. 12, 1998 states 
that the principles applicable Limited Liability Company Limited as set out in Law No. 1 of 1995 
on Limited Liability Company. While in the Article 11 of Law No. 19 of 2003 states that the 
provisions of all applicable Limited and principles that apply to the Limited Liability Company as 
set forth in Law No. 1 of 1995 on Limited Liability Company. Maintenance of state-owned PT. 
Limited run by 3 (organ), namely the General Meeting of Shareholders (AGM), the Board of 
Directors, and Commissioners. In terms of running the business activity then the organ must be 
held accountable in accordance with the provisions of the Company Law. When the Board of 
Directors makes a decision that could lead to the loss of the Company, under the provisions of 
the Company Law shareholders have the right to sue the Board of Directors and the 
Commissioner especially if the decision is outside the authority given to him. If there is an 
unlawful act therein, shareholders may report to the Investigators of the alleged criminal offense 
committed and the Board of Directors or Commissioners. 
 
Problem Formulation  
There are 2 main problems studied in state-owned PT. PertaminaPersero, namely:  
1). Characteristics of state-owned PT. Limited as a Legal Entity  
2). The legal status of any losses on state-owned PT. Limited authority of the Board of 
Directors in carrying out related functions.  
 
RESULTS AND DISCUSSION  
Characteristics of state-owned PT. Limited as a Legal Entity  
In legal theory an organization or institution may be subject to the law as well as human, when 
she meets certain requirements specified either formally with closed systems by positive law or 
legislation as well as an open system that is embraced by Article 1653 BW. In connection with 
the construction of a legal entity, the relationship between law and positive law theory is a 
dialectical relationship. Legal theory is a theory of law positive symptoms (positive 
rechtverschijnsel) in people live that cannot be ruled out in order to achieve perfection the sense 
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of a legal entity. Therefore, a review of the legal entity should not be viewed in terms of positive 
law, but such a review should also look at the theoretical terms. 
When viewed from the angle of the control law is known there are 2 (two) types of legal entity 
that is a legal entity of public and private legal entities. Public legal entity has the authority to 
issue a public policy, both of which bind the public (e.g. tax laws) as well as non-binding general 
(e.g. Budget Act). Furthermore, the state as a public entity may not exercise its powers without 
going through the organs of government as represented by the public authorities. State may 
establish a public entity (local) and set up a private legal entity (Persero). Private legal entity, it 
does not have the authority to issue a public policy that can bind to the general public. Civil 
entity/private does not have the authority to establish a public entity, or public policy issue 
generally binding.  
 
a. Property Characteristics of Legal Entity  
One of the characteristics is a legal entity "has a wealth of its own apart from the wealth of the 
people who run the activities of the legal entity and the wealth of its members, so that the wealth 
of a legal entity can be the object of a" claim "or in other words" a separate legal entity having 
wealth ". Capital of legal entity obtained from a collection of treasures from each member /owner 
who is then separated from the status of the property/wealth they each were then reduced 
capital in running a legal entity. Such property is necessary in carrying out the legal relationship 
with a third party (person/legal entity), as well as those in legal relations. When people establish 
a body and wealth in order to deposit the operationalization of the legal entity, then a transfer of 
ownership of private property the person/legal entity into the wealth of the newly formed legal 
entity.  
As a consequence of the juridical subject of the law is a legal entity has separate assets and is 
also able to have their own laws. Wealth can be the object of a legal entity demands a third 
party if the third party is harmed by the actions considered legal entities in connection with the 
law. In this case the legal entity is said to have its own accountability. Despite the wealth of legal 
entity is derived from the income of its members, and then separate the position of such 
property at all with the wealth of its members. Thus a separate legal act of its members with 
third party has no legal effect with a wealth of legal entity. Vice versa, the legal act of the legal 
entity does not have legal effect to its members.  
Wealth separate legal entity following the Consequences: 1) the personal creditors of its 
members do not have the right to demand the assets of a legal entity; 2) the private members 
cannot collect debts from third parties against legal entities; 3). compensation between private 
debt and the debt is not a legal entity allowed, 4). legal relations, both the agreement and the 
processes between members and legal entities may be legal entities as well as between the 
third party, 5). in bankruptcy, the creditors only legal entities can demand that a separate 
property wealth. 
 
b. Characteristics of state-owned PT. Limited as a Legal Entity  
Subject to the Limited Liability Company Law  
SOE Limited is a corporation, a business entity that is a legal entity, limited liability and aims to 
make a profit. In running the business, state-owned PT. Limited subject to the Limited Liability 
Company Act, hereinafter called the Company Law. Subjugation of SOE Limited to the 
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Company Law can be seen from the definition of SOEs Persero itself and the provision requiring 
SOEs to submit to the Limited Liability Company Law Limited.  
Of the provisions of the Act clearly stated that SOE Limited is shaped "Limited Liability 
Company". Due to limited liability, the provisions governing the rights and obligations of the 
business entity is a legal entity shall be subject to the provisions of "Law No. 1 of 1995 on 
Limited Liability Company, which has been amended by Act No. 40 of 2007 on Limited Liability 
Company. Assertions about the submission of SOE Limited to the Limited Liability Company Act 
contained in Regulation No. 12 of 1998 on Limited Liability Company and Law No. 19 of 2003 
on State-Owned Enterprises. Article 3 of Regulation No. 12, 1998 states that the principles 
applicable Limited Liability Company Limited as set out in Law No. 1 of 1995 on Limited Liability 
Company.While in the Article 11 of Law No. 19 of 2003 states that the provisions of all 
applicable Limited and principles that apply to the Limited Liability Company as set forth in the 
Act NO. 1 of 1995 on Limited Liability Company. This means that the provisions governing the 
administration and operation of Company Limited under the Limited Liability Company Act then 
also apply to state-owned PT. Limited to the extent not specifically defined. 
 
Organs of state-owned PT. Limited  
Limited Liability principles that guide the operation of state-owned PT. Limited statutory No. 1 
of 1995 as amended by Act No. 40 of 2007 on Limited company attached to the maintenance of 
state-owned PT swampland activities. Persero run by 3 (organ), namely the General Meeting of 
Shareholders (RUPS), the Board of Directors, as well as the Commissioner. 
 
Deposit Status State Capital Into State-owned PT. Limited  
In the legal order in force in Indonesia is divided into two types, namely; (1). Public entity 
(personae morale), which was established with the construction of public law, which has the 
authority to issue public policy, either binding or non-binding general public. That the State is 
one example of a pure public legal entity, which is founded on an agreement with the 
community, has certain goals and interests as well as have a regular organization. State as a 
public entity run through organs such as the government, the House/Senate, a Supreme Court 
(MA) and the Supreme Audit Agency (BPK). These organs can also set up a legal entity of 
public or private legal entities in carrying out its activities in accordance statutes that form the 
Regional Act, the agency's financial authorities (central banks) and others.For private legal 
entity of which the entity established by the state with the intent and purpose in order to support 
the goal of incorporation state itself. (2). Private legal entity (personaeJuridique), which was 
founded on the statement of the will of the individual, bereft of authority to issue a binding public 
policy generally. An example is a Limited Liability Company. Private legal entity run by the 
organs and also in carrying out its activities can also establishes other private legal entity. 
Legal science itself is divided into 2 (two) to the power of attorney of environmental public law 
governing the relationship between the rulers and the public/individuals are bound by rules 
made by the authorities. Next is the power of the environmental civil law, which governs the 
relationship between the individual/individuals by individuals/other individuals.  
State is a legal entity sui generis, which means the state as a public entity can simultaneously 
not only the public but the legal status as well as to act as a private legal entity. At the time of 
the state as a public entity establish a public legal entity, then the state as legal subjects carry 
out its activities within the public attorney. This means that provisions must be followed in the 
implementation of the procedures and processes of a public entity by its organs subject to the 
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provisions of public law. Conversely when the state itself or with the legal subject (the 
individual/legal entity) establish other private legal entity, then the establishment of a private 
legal entity that is subject to a private attorney. As a legal entity, the Republic of Indonesia has a 
wealth of its own, separate assets of the founders/members of the public that the country/folk of 
the country of Indonesia. Such property belongs to be in the public (domain public) which of 
course is because it is a public entity, the wealth management with public law. In this case, the 
government as an organ that runs the state as a legal entity issuing regulations relating to the 
management of state assets is termed as public finances.  
Furthermore, when the country singly or together subject to the law (the individual/legal entity) 
other private legal entity set up a then newly formed legal entity must also meet the criteria for a 
legal entity can be Categorized as a legal entity. Of which has its own wealth / wealth apart. 
This means that a new legal entity set up, whatever it's called have the wealth itself apart from 
state assets or wealth of other legal subjects are members. More clearly, the wealth of the new 
legal entity is no longer a state of wealth. Furthermore, the management of the new wealth of 
private legal entity subject to the power of private law. 
 
Characteristics of state-owned PT. Limited as a Legal Entity  
In connection with the investment of the SOEs into Limited as set out in Article 4 paragraph (1) 
that the SOE capital and wealth came from countries that had been separated. Based on the 
understanding of SOEs and regulations governing state corporate capital/state mentioned 
above, it has been legally recognized by formal law that the wealth of SOEs has been separated 
from the country's wealth, the wealth of the company in short state/state as a legal entity is no 
longer included in the country's wealth. He said that the wealth of the riches of the country apart 
Limited, unless there is a "next-owned wealth transformation such dividend or tax from the next 
Persero deposited into the State Treasury.  
 
Legal Status loss at state-owned PT. Limited relating to the authority of the Board of 
Directors in carrying out its functions 
a. Status of State Finance Law on State-owned PT. Positive limited company under the law 
in Indonesia  
Based on the positive law in force at this time, not less than 5 (five) laws governing the State 
finances associated with the presence of state-owned PT. Limited, namely: Law No. 17 of 2003 
on State Finance, Treasury Law, the Law on State Audit Agency (BPK), the Corruption Act 
(TPK), and Law No. 19 of 2003 on State-Owned Enterprises (SOEs).  
 
State Finance Law  (KN Law) 
Under the provisions of Article 1 paragraph 1 of Law No. 17 of 2003 on State Finance, which is 
the "Financial State" means all the rights, and obligations which can be valued in money as well 
as everything in the form of money or goods that can be used in connection with the conduct of 
the state rights and obligations. State finances as referred to in Article 1 of Law No. number1 17 
of 2003 on State Finance, letter g and the letter (i) include; (g) the wealth of the country/regional 
assets managed by yourself or by another party in the form of money, securities, receivables 
goods, as well as other rights that can be valued in money, including corporate assets 
separated at the state/regional companies; (i). Wealth of other parties is obtained by using the 
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facilities provided by the government. In the explanation section, the wealth of others as 
mentioned in the letter i include wealth managed by another person based on government 
policy, foundations environment ministries/agencies, or companies’ country/region. Under the 
State Finance Act is the financial management of SOEs, especially state-owned PT. Limited 
included in the scope of state finances. This is not out of the approach used in the formulation of 
state finances in the formulation of state finances in the Act NO. 17 of 2003 is to use the 
approach from the side of the object, the subject, the process and purpose.  
 
State Treasury Law (PBN Law)  
Under the terms of Article 1 paragraph 1 of Law No. 1 of 2004 on State Treasury, stated that the 
"State Treasury" is the management and accountability of state finances, including investments 
and assets separated, set out in national and regional budgets. Under the provisions of the Act 
PBN, there is no specific explanation about state finances to be accountable, but there are the 
words "including investments and assets separated". This means that all property derived from 
state assets set aside within the scope of the management and accountability of state finances. 
Furthermore, the provisions of Article 67 Paragraph (2) of the Act states that PBN; "Loss 
settlement provisions of the country/region in this Act shall also apply to managers of 
companies state/local and other agencies which hold the state of financial management, to the 
extent not set forth in a separate Act". In the PBN Act clearly regulate the compensation 
mechanisms, if there is a loss in SOEs, so that according to this Act SOE losses including 
losses to the state. The definition of state losses are as set out in Article 1 paragraph 22 of Law 
PBN as follows: "the lack of money, securities, and real goods and definite as a result of an 
unlawful act, either intentionally or negligent". The definition that has always been the basis for 
the definition of government auditors in providing expert testimony related to the loss of the 
state in a process of investigation and court proceedings.  
 
Law of the Supreme Audit Agency (BPK Law)  
Auditing Firm (BPK) is the state agency that implements the control function of the use of state 
finances. Establishment of CPC based on the 1945 Constitution before the amendment and 
expands on its function in 1945 after amendment, Article 12, Paragraph E (1). After the 
amendment of the 1945 Constitution, has established two (2) laws relating to the CPC and 
inspection management and financial responsibility of the state, namely: Law No. 15 Year 2004 
concerning the Financial Responsibility and Management of State and Law No. 15 of 2006 on 
the State Audit Board (BPK Law).  
1). Law No. 15 Th 2004 on Investigation and Management of State Financial Responsibility. In 
this Act is not mentioned in the definition of state finances separately but referred to in Article 2 
paragraph (1) and (2) of Law No. 17 of 2003 on KN. Furthermore, in Article 3 paragraph (1) 
states that "the examination and management of state financial responsibility undertaken by the 
CPC covers all elements of the state finances as referred to in Article 2 of Law KN, without any 
further information within the explanation section. 2). Law No. 15 of 2006 on the State Audit 
Board (BPK Law). Meanwhile, the CPC Act regulates the state's losses in Article 2, paragraph 
(1) and paragraph (2), Article 3 Paragraph (1), Article 6 Paragraph (1) with description and last 





Act Against Corruption (PTPK Law)  
In the state of Indonesia, since Indonesia's independence in 1945, the problem of corruption as 
if always overshadows the lives of government enforcement. Various efforts have been done, 
but there is no significant change in the behavior of corruption in Indonesia. This includes 
changes several times Anti-Corruption Act made on the grounds that previous legislation less 
accommodating and there are various weaknesses. Associated with eradication of corruption to 
date the government has issued five (5) of Act/government regulation in lieu of law or PERPU, 
namely: a). Law No. 24 Prp 1960 on Investigation, prosecution and examination of Corruption 
(See Article 1). b) .UU No. 3 of 1971 on the Eradication of Corruption (See Section 1), c). Jo 
Act. 31 of 1999 on Corruption Eradication (See Article 1 paragraph 2, Article 2 paragraph (1), 
Article 3) .d). Law No. 20 of 2001 on the amendment of Law No. 1999 31 1999 on Eradication of 
Corruption. In this Act there is no change in the offense, just more focused on the consideration 
that the corruption has been widespread, not only financial harm the country, but also has been 
a violation of the rights of social and economic society at large, so that the follow-need to be 
classified as a criminal corruption crime eradication should be done outside, e) .UU No. 39 of 
2002 on the Corruption Eradication Commission. As the mandate of the Act NO. 31 Year 1999 
on Eradication of corruption and background by not function effectively and inefficient 
government agencies that handle corruption cases in combating corruption.  
 
State Corporate Law/SOE  
SOE Act was first published by the government in 1960 in the form of Government Regulation 
No. 19 of 1960, State Company. The goal is to seek uniformity in the way of care and control as 
well as the legal form of business entity existing state. In this Government Regulation in 
question is a state enterprise in any form all company whose capital is for all of the wealth of the 
Republic of Indonesia, except as otherwise provided by or under the Act. CPC authorities 
conduct master control over job and take care of state enterprises and accountability, the CPC 
examination submitted to the government (Article 25 Paragraph (1)). The next in 1969, a 
comprehensive Law No. 9 of 1969 which simplifies SOEs into three (3) state establishments. As 
a guideline issued Regulation No. 3 1983 which was amended again with PP 12 of 1998 on 
Limited Liability Company (Persero), PP No. 13 of 1998 on Public Company (Perum) and PP 6 
of 2000 on the Company-fold (PERJAN). The next in 2003, issued Law No. 19 of 2003 on State-
Owned Enterprises (SOE Act). Associated with the audit of SOEs, the Act gives authority to the 
2 (two) different agencies, namely; 1). External Auditor (Public Accounting), provided for in 
Article 71 Paragraph (1) of the Act both state enterprises and the State Audit Board (BPK), 
provided for in Article 71 Paragraph (2) of the Act SOE. 
 
Legal Status of losses in state-owned PT. Limited relating to the authority of the Board of 
Directors in carrying out its functions  
In my opinion, the way of thinking errors in defining the state of financial chaos caused in 
defining the state's loss, loss of PT. Pertamina as the company and the position of the state as 
a shareholder. For example in the case of PT. KarahaBodas (KBC) on project development 
Geothermal Power Plant (PLTP) based on the Energy Sales Contract (ASC) which delayed the 
project by a potential state government will bear all the losses suffered by the company, 
including money 95% owned by the Government which are The Bank of the United States. This 
happens because the notion that equate with the financial state finances. Pertamina as a 
company. Given these two equations, then if PT. Pertamina suffered losses, the state also has 
to bear the loss without any limitation which may exceed the number of shares held as state 
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property is considered equal to the wealth of the country. If the pattern of thinking that still 
maintained the country will be very high to bear any losses suffered by other state-owned 
enterprises in Indonesia Persero shaped. A statement that then arises is critical in the event of 
bankruptcy. As a company that is subject to the provisions and principles of the Limited Liability 
Company as stipulated in the Company Law, the PT. Pertamina may be declared bankrupt by 
the bankruptcy decision of the Commercial Court as set forth in Law No. 37 of 2004 on 
Bankruptcy and Suspension of Payments. If at the end of PT. Pertamina declared bankrupt, 
whether it will lead the country into bankruptcy as well.  
When wearing a suit thinking logic KN Act which has no restrictions between the companies’s 
financial state finances then if PT. Pertamina declared bankrupt according to the rules in force, 
then the state will be bankrupt. This kind of thinking would be very misleading, because it is not 
a country may be declared bankrupt. Related to this description there are two (2) things/aspects 
that still need attention are: 1) Aspects of the State Loss Corruption, and 2). Legal Aspects of 
Privatization.  
1. Aspects of the State Loss of Corruption  
Ambiguity also occurs in the field of criminal law, where the last few years the Indonesian 
legal developments marked by the increasing cases of corruption were brought to court 
on the basis of state losses. In this case the definition of loss to the state is the basis for 
the prosecution of corruption in the PT. Pertamina is the impact that "financial harm state" 
or "state economy". Even if the law is used logic, where the offense occurred within the 
private attorney. The public prosecutor did not realize that at the time of the offenses are 
committed state money is money that is still owned by the company are included in the 
scope of the private law, while the money owned by the state included in the scope of 
public law. So it is not appropriate if the diversion of money that occurred in the Company 
is considered as a criminal act of corruption because of the element of "financial harm 
state" or "state economy", because in fact the injured is owned money, not the money 
between the two countries which are in the two domains (scope attorney / rechtsgebeid) 
different.  
2. Legal Aspects Regarding Privatization  
As a limited liability company whose capital is divided into shares, the state as a 
shareholder of PT. PertaminaPersero may waive some or all of the other parties. 
However, the results of the privatization to be deposited directly into the state treasury as 
mentioned in Article 86 paragraph (1) of the SOE, namely: "The privatized by way of sale 
of state-owned shares delivered directly to the state treasury." It is completely contrary to 
the purpose of privatization as mentioned in Article 74 Paragraph (2) of Law No. 19 of 
2003 is to improve the performance and value-added companies and increase the 
participation of the community in the ownership of shares owned. "Conflicts occur 
because it is not logical if the goal is to improve the performance of the company 
(Persero), which is in the scope of the private law, but the results of the privatization 
directly deposited into the State Treasury which are within the scope of public law. Based 
on these penjeleasan PT. PertaminaPersero obvious can be termed as a business entity 
owned by the state because of PT. Pertamina as a private legal entity has an 
independent legal status as owned by the subjects of law and clearly different from the 
position of the state that may have the capacity as a private legal entity and a public 
entity. The position of the state in the PT. Pertamina is responsible shareholder limited to 




1. Characteristics of state-owned PT. Limited as a legal entity, that SOE Limited is a 
corporation, a business entity that is a legal entity, limited liability and aims to the make a 
profit. In running the business, state-owned PT. Limited subject to the Limited Liability 
Company Act (the Act PT). For the investment of the SOES into PT.Persero derived from 
the wealth of the country which has been separated legally recognized by formal law that 
the wealth of SOEs has been separated from the wealth state. In my firm view that the 
wealth of the riches of the country apart Limited, unless there is a "transformation is the 
next-owned wealth Persero such dividend or tax must be paid to which the State Treasury. 
2. The legal status of the loss in state-owned PT. Limited relevant authority in carrying out its 
functions the Board of Directors, a State loss. This is caused by wrong concepts about state 
finances. That impacts the loss of State significance. That should be the loss of PT. 
Pertamina as the company and the position of the state as a shareholder. With the sense of 
loss equation Limited as financial loss state, if PT. Pertamina suffered losses, the state also 
has to bear the loss without any restrictions so as to exceed the number of shares owned by 
corporate wealth is regarded as equal to the wealth of the country. Then the state will be 
very high to bear any losses suffered by other state-owned enterprises in Indonesia Persero 
shaped. As other critical statements in the event of bankruptcy, if PT. PertaminaPersero 
declared bankrupt, whether also can lead the country into bankruptcy. So it is still worth 
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